
 

                            
 

 

 

 
 

                             
 

 

 
 

 

 

 
 
 

 

 

STATE OF CALIFORNIA - THE RESOURCES AGENCY ATTACHMENT 7                     ARNOLD SCHWARZENEGGER, Governor 

CALIFORNIA CONSERVATION CORPS
 
Legal Office
1719 24th Street, Sacramento, CA 95816 
(916) 341-3133    FAX (916) 324-3347 
Email: ali.mansfield@ccc.ca.gov 

March 25, 2010 

BACKGROUND 
Training and Services to be performed by the California Conservation Corps for 
CEC Grant for the EnergySmart Jobs Program 

The EnergySmart Jobs program will train young, disadvantaged, and unemployed youth 
(Corpsmembers) hired by the California Conservation Corps (CCC) to use pre-
programmed computer applications to perform energy assessments on commercial 
refrigeration systems to inform commercial establishments of their current energy 
usage. In addition, CCC corpsmembers will educate and recommend alternative 
energy equipment and devices to reduce current energy consumption.  Private 
contractors participating in the EnergySmart Jobs program will then be referred to the 
commercial establishments to provide information on available cost saving rebates and 
estimates to perform the labor to install the energy saving equipment.  CCC 
Corpsmembers will also perform post-audit energy assessments for commercial 
refrigeration establishments that have installed the energy saving devices. 

FEDERAL PREVAILING WAGE REQUIREMENTS 
Application of Davis Bacon Act / ARRA Funding 
The American Recovery and Reinvestment Act of 2009 (ARRA) (Publ. 111-5, H.R.1, 
S.1) requires recipients of ARRA funding to pay federal prevailing wages as required by 
the Davis-Bacon Act (Title 40 U.S.C. Section 3140 et seq.).  Federal regulations 
adopted by the Secretary of Labor set forth the requirements of the Davis-Bacon Act 
(Title 29, Code of Federal Regulations (CFR), Section 5.1 et seq.). 

The Davis-Bacon Act requirements are only applicable when a contractor or 
subcontractor employs “mechanics and laborers” to perform “…construction, alteration, 
or repair” on a building or site. Title 29, CFR, Section 5.2(j) defines the terms 
construction, prosecution, completion, or repair (See Attachment 1).  Title 29, CFR, 
Section 5.2(m) defines laborer or mechanic (See Attachment 1).  The work to be 
performed by the CCC corpsmembers in the EnergySmart Jobs program does not fall 
within these definitions and therefore, federal prevailing wage requirements are not 
applicable to CCC Corpsmembers.  

Non-application of the Davis Bacon Act affirmed by U.S. Department of Labor and 
the re-affirmed by the U.S. Department of Energy. 
In a letter, dated June 1, 2009, the U.S. Department of Labor (USDOL) responded to an 
inquiry from the U.S. Department of Energy regarding the application of the Davis-
Bacon Act as contained in ARRA. USDOL stated: 

The young women and men of the Corps work hard protecting and restoring California’s environment and 
responding to disasters, becoming stronger workers, citizens and individuals through their service. 
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“…repair crew performing the duties of laborers or mechanics for a 
Community Action Agency or its contractors’ must be paid at least the 
Davis-Bacon prevailing wages.  However, certain activities such as energy 
audits and inspection work are not usually viewed as construction work 
performed by laborers and mechanics within the meaning of the DBA and, thus, 
technicians conducting energy audits would not be subject to the Davis-Bacon  
requirements.” (See Attachment 2). 

This is reaffirmed by the U.S. Department of Energy (USDOE) on the Energy Efficient & 
Renewable Energy, State Energy Program (SEP) website in the “Frequently Asked 
Davis Bacon Questions and Answers, Question 11: 

“The DBA applies to laborers and mechanics employed at the work  
site. Auditors, inspectors, and other personnel not performing physical  
or manual work at the site of the work are not covered by DBA .” 
(See Attachment 3). 

This also affirmed on the USDOE Weatherization Energy Program (WEP) website.  The 
work to be performed by CCC Corpsmembers is not physical or manual work and 
therefore, the Davis Bacon Act requirements are not applicable.  

STATE PREVAILING WAGE REQUIREMENTS 
Public Resources Code Section 1720.4 exempts the CCC from state prevailing wage 
requirements (See Attachment 4). 

For additional questions, please contact Ali Mansfield, General Counsel at (916) 341-
3133 or ali.mansfield@ccc.ca.gov 
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29CFR5 Subpart A - Davis-Bacon and Related Acts Provisions and Procedures Page 1 of 1 

l:_~wtf:lnl.: !,-D_$t _R~.vi_~~I;l: 4/29/83 
=--_:12XS~:Lf.'U:1L:_rs~_· 

efR Code of Federal Regulations Pertaining to ESA 

4. 	 Title. ::;m labor 

Office of the Secretary of labor 

4 	 P;llt S Labor Standards Provisions Applk:able to Contracts Covering Federally Financed and Assisted ConstructiOn (Also Labor Standards Provisions 
Applicable to Nonconstruction Contracts Subject to the Contract Work Hours and Safety Standards /1I;.t 

4. Subpart A Davis·Bacon and Related Acts Provisions and Procedures 

Sec Name 

:;.] Purpose and scope. 

;;j Definitions. 

:;,s Contract provisions and related matters. 

~)) Enforcement. 

')./ Reports to the Secretary of labor. 

'-"V liquidated damages under the Contract Work Hours and Safety Standards Act. 

:;.i! Suspension of funds. 

~,.lO Restitution, criminal action. 

"<.]1 Disputes concerning payment of wages. 

';.12 Debarment proceedings. 

'? J:3 Rulings and interpretations. 

~).l·i Variations, tolerances, and exemptions from parts 1 and 3 of this subtitle and this part. 

~i.1S limitattons, variations, tolerances, and exemptions under the Contract Work Hours and Safety Standards Act. 

~'.l(, Training plans approved or re<:ognized by the Department of labor prior to August 20, 1975. 

~i.l7 Withdrawal of approval of a training program. 

Source: 48 FR 19540, Apr. 29, 1983, unless otherwise noted. 


Editorial Note: Nomenclature changes to Subpart A appear at 61 FR 19984, May 3, 1996. 


IN,"> 
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ClJnt~nt ~!l:_~tJ5ftyiJ_o;!_d; 12/20/00 
:~:nI5q/l_U'1J::g 

CF~_ Code of Federal Regulations Pertaining to ESA 

4 TItle 29 Labor 

4 Ch~pter 1 Office of the Secretary of Labor 

4 P-,!Jt_~ 	 Labor Standards Provisions Applicable to Contracts Covering Federally Financed and Assisted Construction (Also L<lbor Standards Provisions Applicable 
to NonconstrucUon Contracts Subject to the Contract Work Hours and Safety Standards Act 

L. SuJ)fi(lrt A Davis-Bacon and Related Acts PrOvisions and Procedures 

29 CFR 5.2 - Definitions. 

Section Number: 5.2 

Section Narne: Definitions. 

(a) The term Secretdey includes the Secretary of Lelbor, the Deputy 
Under Secretary for f,mploymellt Standards, and their- authorized 
repn"sentati vcs. 

(b) The term Administrator- means ttw Administrator of the Hago and 
Hour' Division, Employment Standards Administration, U.S. Dl'pi:ld.m(~nt of 
Labor, or aut.hor i zed rq..lI'Csent.a tive. 

(c) The term Federal ,;gency means t.he agency or i.nst.rument.ality of 
thc' United St.ates I~hich enters into the contract or pt'oy,ides a.":)SlstJnCe 
throu()h lOJn, grant, loan gUJrJntee or insurance, or oth(!nIiSQ, u) UH' 
project subject to J statute listed in Sec. 5.1. 

(d) The term Agoncy Head means the principJl otfici;:d of the F'edera.l 
"gency ilnd __includf~S those peI'Bofb duly authorized to act in the behalf. 
o[ the Agency Head. 

(e) The term Contractinq Officer mean.":) the individual, J duly 
appointed successor, or authorized reprosent_ative who is designi:lted alld 
dutlioL'ized to entcl' into contracts on beh,ll f at the Federill agency. 

(f) The t(~rm li,lbcJr Bt-_i)!ldardB as uewd in tllis part means tile 
requirements of the DilVis-llJcon Act, the Contract \',ork Hours and Safe:_y 
St<lndilnis Act (othe'r the)ll tho;H, rel"tinq to safety and heal U,), the 
Copel<lnd Act, iJnd the prevailing \~age provisions of the other statutes 
listed in Sec. :).1, and trw regul.ations in pilrts 1 ami 3 of this 
subti tlc alld this part. 

(g) The term Uni_ted Statro's or the D,i~,;trict of Columbii:l means the 
Unlted States, the District of Columbia, and all executlve departments, 
independent establ isl'iment.'3, administrative agencies, dlJd 
instrumentalitie:,> of t.iu, Unitod States and of the DistricL of Columbia, 
including corporations, ill1 or substiJnti,dly illl of the stock of I~hich 
is beneficially OHned by the United Sti:ltns, by thn [oleqoing 
deparlments, eslabli shments, agenci 8S, j nstnlm(~nta I i tics, i:lnd including 
nonappropri a ted tund i nstrumenL'lli ties. 

(h) The term contract means any prime contr<lct Hllicl-! iB 3ubjcct 
I."holly or in part to the lauor standards provjsions of any of the acts 
liRted in i,;pc. :;.1 and ilny subcontract of any tier thereuncier, Jet Ulldor 
tlle prime contract, A State or local Govel'flrhent is not reqarded as a 
contractor Ufld()r st.atutes providinq loans, grants, or otheL- Fpderill 
assistance in -"",it-uations I-lheTO conBtLtlction i:; peLfouned by its OHn 
employees. Ilowevnt, undnL' stJtutes requ.idng pilyment of prevai.ling l~aCjes 

to illl ],lbon,'X'.') and mechanic:l employed on tIle assisted project, such JS 
the u.S. Housing Act of 1937, StiJte and lOCill recipients of F()deral~i:lid 

must pay thee,e emp.loyees accot-ding to Davis~Bacon labor standaL'ds. 
(i) Ttl(' ti-'Irr,s building 01- I~Ol'k qenerally include construction 

activity as 
di:;LinguiBhed [rom manu[acLurinq, furn_i.sh_ing of materlals, or servicing 
and malnLenancC' I-Iol-k. The terms include Hithout limitation, buildings, 
strucLuces, and improvements of ill 1 types, such d~, bridges, dams, 
plClnts, higbl'ld,/S, parkways, slreetCl, SUb\·iays, tunnels, seh'ers, iTliJins, 
pO\~CI' lines, pumping stiJLions, heavy (j('ner';,tors, Jili h.'ilY:'>, aiI'porLs, 
tenninills, docks, pirh-s, '..!Ilarves, 1·lays, lighthouses, buoys, -jetties, 
break\~aters, lcv!;Qs, canals, dredgi_ng, shoring, rehClbilitiltion and 
:reactivation of plants, scaffolding, drilling, blasting, E'xcavatillCj, 
clear-ing, and landscaping. The mClnufilct_ure or furnishinq of materL:lls, 
ar-ticJes, :'>upplies or equipment (I-I))ether or not il Federal or SldLe 
aqency acquire.':> title to such matorials, article.':>, SUPpll€S, or 
~!qllipm(mt (Juring the course of the manufactuI'e or furnishing, or o\~ns 
the materials from '-irLich they are mi)nufactured or' furnished) is not a 
buildin() or l."cJrk I-lithin the meaninq of the regulations in Ulis part 
unleB:, conducted in connection with and at the si te of such a b\lilding 
or I~ork as is described in the foregoing Cientence, or under the Unit(,d 
States Housing Act of 19]7 and the Hou.':>ing Act of 1949 in tlle 
construction or development of the proiect. 

(j) The terms construction, prosec\ltion, cumpletion, or repair meilfl 
the follol-ling: 

(1) In.l types or \-mrk dono on a parU.culClr building or ~iork at the 
site theroof, including \-Iod: CIt a facility I·lhjch is deemed a part o[ 
tIll' :'>ito of the I-Iorr; \·:ithin the meaning of (paragraph (1) of this 
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section by laborers and mechanics emp.loyed by a construction contractor 
or construction subcontractor (or, under the United Stab):) Housing Act 
of 1937; the Housing Act of 1949; clllU t.he Nat.ive American Housing 
Assistance and Self~DeLerminatjon Act of 1996, ail work done in the 
construction or development of the project}, including without 
limi Lat i Oll-

(il Altering, remodeling, instaLlation (I-Ihere appJ:opdate) on the 
site of the wO~'k of items fabricatod off-site; 

Iii) Painting and decoratinq; 
(i ii) t.janufacturing or furnishing of materials, articles, supplies 

or equipment on the site of tile building or \wrk (or, under the United 
States Housing Act of 193-'; the Housing Act of 1949; and the Native 
American Housing Assistance and Selt··DetenninaUon l\ct of 1996 in the 
construction or development of the project); 

(iv) (A) Transportation betl.,een the site ot the l.,rork within the 
meaning of paragraph (l) (1) of this section and a facilit_y I...hich i.'l 
dedicated to the construction of the building or \"Iork and deemed a parl 
of the :,itc of the work \... itrLin the meaninq or paragraph (1) (2) ot this 
section; and 

(13) Transportalion of portion(s) of the building or 1·lOrk ben...een a 
site I1here a siqn:ificant portion of .'luch building or ~lOrk is 
cOllst_ructed, which i,; a pact of the slle of the Iolork I... ithin the mean1ng 
ot paragraph (1) (1 l of this ,;ection, and Uw physical place or places 
\·II1Or-e the building or 1·lork h'ill remain. 

(2l Except for laborer__ s and mechanics employed in Lhe construction 
or development or the project und8r the Uni u~d Stilte" HOll,,;] ng Act of 
1937; the llousinCj Act uf 1949; and the NaLive American Housinq 
Assi.'ltallce and S81f-Det_ennination Act of 1996, and except as provided 
in paragraph (j) (l) (iv) (A) of this section, the transportation of 
materiills ox- supplies to or fxom ttw sitl' of the I...ork by employe8s ot 
the construction cont.ractor or a construction SnbC(lfltrdctor- is not 
'·construction, prosecution, compleLion, or repair" {see Building and 
Construction Trades Depilrtnwnt, AFL-CIO v. United StJtes Dl'partment of 
Lilbor Wage Appeals 80ard (r.lidl,'ay Excavatoxs, Inc.), 932 F.2d 985 (D.C. 
Cir. 1991}). 

(k) The term public building or public Hork includes building or 
Hork, the construction, pros[)cution, compleLion, or r-epair of which, as 
defined above, is carried on directly by author) ty of or 1·1i th fund.'l of" a 
Feder-al agency to serve the intere;Jt of the generdl public regclLdless of 
I,'hetiler Litle thereOf" is jn a Federa1 <lgency. 

(1) The Lerm .site of the I...ork -is defined <lS follo\"::;; 
(1) Thc sile of the Iwrk is the physical place oc places I...here Lhe 

building or ~lOrk c<lllod for in t_hc contract will n,main; Cine! any other
.')ite \·Ihen' a siqnificant pocL10n of Lhe building or \0101').: is 
constructed, pr-ovidl'd that snch sit_t:' is estabJishcd spocifically tor
the p8r-formanclo of the contract or projr"ct; 

(2) Except as provided in p;:n-agcaph (1) (3) of this section, job 
headqualtc~r~;, toul yards, balch plallL~l, boxTow piL~;, etc., dre part of 
the 5ite of t.he work, provided they are dedici:lted exclusively, or 
nearly so, to performance of the contracL or project, and provided they 
are adj<lcent or virttwlly adjacent to the 5i te of the l.,rork as defined 
ill paragr-aph (1) (l) of Utis secLion; 

(3) Not includ{)d in the site of th(~ I...or-k are pennanent home 
offices, bl'anch plant establishments, fabJ.'i_calion pIan!:s, Lool yanb, 
f'tC., of a contractor or :-;ubcuntractor I~ho:-;(-, location and continU<lnce 
in opex'ation dre determined I-Iholly HiUlou\, reqacd to a particulac 
Feder<ll or- federally a5sisted cont_r<lct or pr-ojcct. Tn addi tion, 
fabricat_ion pldnLl, batch plants, bOI'Ul\"I pits, job headyuaxtors, tool 
ydnb, etc., of a commercial or maLet'ial suppLier, I-Ji1ich are 
established by a suppl iec of m<lteri,lls for the project before opening 
or bids and not on the site at the Iolork as stated in p<lt-agraph (1) (I) 
of this section, are not included in the site of thl, ~Ior-k. Such 
per-manent, previously established facilit~ies are not part of the site 
of the I"ork, even I."here the operations for a period of Lime m<ly be 
dedicated (~xclusively, or nearly so, to tho performance of <l contrJct. 

(m) The term labor·er or mechanic includes at least tho::;e Horkors 
I1hose duties are manual or physical -in nature (including t_hose workers 
I~ho use tools or Hho are performing the \~ork of a lrade), as 
distinguished from mental or managerial. Tho U,rm laborer or mtlchanic 
includes apprentices, trainees, helper5, and, in the case of contracts 
subjecL to the Contract Work HouroJ and Safety Standards Act, 11at_chmen or 
guards. Th() term does not apply to worke~-s whose dutie5 ,)1'0 primarily 
administrative, executive, or clerical, rather than manual. ['cLson,; 
ewpJoyed in d bona fide expcutive, admi.nislrati_ve, Ot- professional 
capaciLy aoJ defined in part 541 of lhis t_itle dr<.' not deemed Lo bo 
labo:rers or- mechimic:s. 1·lorking fo:rern(!n 1-1/10 devot(' more than ?O percenL 
of their time during a '-Iork\-Ieek to mechani.c or Iaborer duUes, and \·1110 
do not n](>ct Ule criteria of paxt 541, arc labore!':; and mechanics for the 
Lime so spent. 

(n) The teLmS apprenLice, trainee, and heJpel' are defined as 
follol"s; 

(1) Apprentice m(),lflS (i) a p('r~lon t'lliployed and incJ.Lvidually 
registered in a bOlla fide apprenliceship fnoqram j-egistc'nld \·I.ith tl18 
U.S. Department of Labor, EmpJoyment clnd Tr-;:;ining Admini~;tralion, 


Office of Appr-enticeship Tr-ilining, 

Employer and Labor Services, or 1·lith a Stale Apprenticeship Agency 
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recognized by the BurCau, or (ii) a person .in the first 90 days of 

proo<:ltionary employment CIS an apprentice in :ouch an appr{)nticcship 

program, \~ho is not individually registered in the progr'am, but \-.'ho has 

been certifiGd by the Office of Appr-enticeship Training, 

Employor and Labor Services or a State 

Apprenticeship Agency (where appropriate) to be oligible tor 

probationary employment at; an apprentice; 


(2) Tr'ainee means a person rcgiQtercd and n~c{,ivinq on~lhe~job 

training in a construction occnpaLion under a program Hhlen has been 
approved in advance by the U.S. Dep;n-Unenl ot Labor, I::mployment ;:lIld 
Training Administration, as meeting it~j standards [or on-Lhe-job 
trainirH:l progralnfi and Hhich ha:,; been .'30 certified by tflJt 
Administration. 

(3) The:;e ptov)sion;; do not JPply to apprentice;; and trainees 
emploYf!d on projects subject to 23 U.S.C. 113 \·;ho arc enrollod in 
programo; \-,'hicl', h<;ve b(WIl cerli t i eel: by the ~;ecrelClry of Transportation in 
.:lccordclllce \'Iittl 2] U.S.C. 113((;). 

(4) A distinct c.lassificat.ion of hcl[.Jer" \-I.i.ll be iS$ll()d in Hage 
determinat.ions applicable to \-Iork p[;r[ormed on const.ruct.ion project::> 
covered by the labor standards provisions of the Dav.i.s-BileOn and 

Related Act::> only \~here: 
(i) The duties of the helper arn clearly defined and distinct from 


lllOse ot ilny ot.her cla;;sificat.ion on the Haqe detRrmin(ltion; 

(i.i) The use of sudl he] pers is an cst.aulis!J()d previli ling practice 


in t.hc area; Zlnd 

(i i j) The h()lper is not cmtJloyed as a. trainee in Zln informal 

training proqram. A 'helper" classificati.on \-!ill be added to H<lge 
dot.erminiltiolls tJuC'lUZlnt to Sec. 5.5{Zl) (1) (ii) (A) only \-Jhenl, in 
adclit.ioil, t.he Hork t.o be performed by t.he helper is not performed by a 
classificiltion in the \~age det("nninat.ion. 

{oj Every person performing Ule duties of a laborer or mechanic in 
t.he construct.ion, prosecution, completion, or [epilir of a public 
oui lding or public ~Iork, or building or' work financed in I-Iho1e or i.n 
part. by loans, grants, or guarantees from the United Stat.es is employed 
l."egardl(css of any contractual re.l iltiollShip alleged to exisl betl-le8n tho 
cont.ract.ol." anel such puc;on. 

(p) The ten\! vlages me(lllS the bJsic hour'ly rate of pay; any 
cO!llL"i.but. ion i rn~vocab.l.y m,ldf-' by a cant rJet.or or' ;JUbcont ract.or to a 
trustee or' Lo;:, third pecwn pursuClnt to a bonil tide frinqe benefit 
fund, plCln, or f)t"oqrJm; "nd the r.ate of CO~lt.~l La the contractor' or 
,;ubcontTdClO( ~Ihl ch may be rea,,>onabl y 
anticipated in providing bona fide trin(jl; b'cnefils to laborers and 
rnechdnics pursuant to an entorc(!able comrni tment. to car'ry out a 
financially re"pon~,iblc plan of proqrilm, \~hich \.;as corrununicaleci .in 
Initi.nq to tlw labon~r's and mechanics affected. The fringe benefits 
(lrluwerated .in t.he Davis-Bacon Act include medical or hospital CeJre, 
!)enS,10nc; on u)t.it'ement or dei1t.h, compcllsat.ion for .injuri();; or illness 
l"c.'iult.inq from occllpdt.ional activjt.y, or i.nsuT,lnC(! to fnovide any of the 
foregol.ng; unemployment benefits; life :insurance, disabi.ljty i.n:,>\llance, 
s:iCkneSCi insurance, or accident insu)'ancc; vacation or holiday pay; 
defraying cost.s of ilpprent.iceship or other sintil.ar programs; or other 
bOlla fide fringe benefits. r'yjnge berlQfit.s do not include benefit;; 
re'lllired by other Federal, St.ate, or lOCi'll laH. 

(q) The lerm Hage det.ermination include" the oriqinaJ decision and 
any subsequent. dec.isions modifying, supersNli.nq, correcting, or 
oth(OndSH chanqing thc provis.i.on."l of the oriqiniJl decision. The 
application of lhe I-Iagp cictlOr!llinat.ion shall be in accouJilnce \·li\.11 lhe 
provisions of ~30c. 1.6 of this title. 
[48 FR 19~J41, Apr. /'9, 1983, as ilrnendcd at. 48 F"H S0313, Nov. 1, 1983; S5 
FR 501<19, D('c. 4, 1990; :,', FR 19206, :·lay '1, 1992; 6') FR 69674, Nov. 20, 2000; 
6':. n, [l0267, Dec. )0, 2000) 
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!-. 
-.tJ.S. Departmel1t of Labor 	 Employment Standards Administration 

Wage t.lnd Hour Division 
Washington, D.C. 20210 

June I, 2009 

Mr. Matthew Rogers 

Senior Advisor for Recovery Act Implementation 

Office of the Secretary 

U.S. Department of Energy 

1000 Independence Avenue, S.W. 

Washington, D.C. 20585 


Dear Mr. Rogers: 

This is in response to you\' inquiry concerning application of the Davis-Bacon Act (DBA) 
labor standards requirements contained in the American Recovery and Reinvestment Act 
01'2009 (ARRA) to the Department of Energy (DOE) Weatherization Assistance 
Program under part A oftitlc IV ofthc Energy Conservation and Production Act (42 
U.s.c. 6861 el seq.). You specifically request guidance as to whether laborers and 
mechanics employed by a Community Action Agency will be subject to the Davis-Bacon 
labor standards requirements when perfonning work on a DOE weatherization assistance 
project funded in whole or in part with funding appropriated by ARRA. 

As you know, AIUlJ\ appropriates $5 billion for the DOE Weatherization Assistance 
Prognlll1, which was established by the Energy Conservation and Production Act in 1976. 
It is our understanding that DOE awards grants under the Weatherization Assistance 
Program to state-level govcrrunent agencies, which then contract with local agencies. 
usually Community Action Agencies, to deliver weatherization services to eligible 
residents. Individuals and families apply for a.ssistance through their local agencies. 
Once they are approved for services, professionally trained weatherization assistance 
program tcclmicians perform on-site home energy audits"to identify cost-eHectivc 
measures that can be taken. Crews then make repairs and improvements to increase 

. energy efficiency that will bring down the energy costs for the low-income resident. It is 
our ullClerstanding that the tcclmicians conducting the weatherization audits are typically 
employees of the governmelltal or community action agencies while the repJir crews 
often work for contractors. 

Section 1606 of AltRA broadly applies Davis-Bacon .labor standards to ARRA-funded 
construction projects by specifying that: 

Notwithstanding any other provision of law and in a manner consistent with other 
provisions in this Act, all laborers and mechanics employed by contractors ami 
subcontractors on projects fl!l1ded directly by or assisted in whole or in part by 
and through the Fcd~ral Govcnunent pursuant to this Act shall be paid wages at 
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rates not less than those prevailing on projects of a character similar in the locality 
as determined by the Secretary of Labor in accordance with subchapter IV of 
chapter 31 of title 40, United States Code [Davis-Bacon Act]. With respect to the 
labor standards specified in this section, the Secretary of Labor shall have the 
authority and functions set forth in Reorganization Plan Numbered 14 of 1950 (60 
Stat. 1267; 5 U.s.c. App.) and section 3145 of title 40, United States Code. 

The Department of Labor has long held that governmental agencies (such as States or 
their political subdivisions) are not considered "contractors" or "subcontractors" within 
the meaning of the Davis-Bacon Act when the construction is perfonned by their own 
employees on a "force account"basis. See 29 CFR 5.2(h). In essence, the governmental 
agency rcceiving the grant decides not to contract oUI the work but actually performs it 
with its own employees. It is our view that laborers and mechanics employed by a 
private, non-profit Community Action Agency cannot be considered a5 force account 
labor and will be covered under the Davis-Bacon labor standards requirements when 
performing ARIZA-assisted weatherization work. 

In addition, when a Community Action Agency contracts out work on a DOE 
weatherization project that is assisted with ARRA funding, the Community Action 
Agency must apply the Davis-Bacon labor standards - the contract clauses set forlh at 29 
CFR 5.5 and the appropriate Davis-Bacon wage determination - to the contracts for such 
work. Thus, repair crews performing the duties of laborers or mechanics for a 
Community Action Agency or its contractors must be paid at least the Davis-Dacon 
prevailing wages. However, certain activities such as energy audits and inspection work 
are nOlllsllally viewed as constrnction work performed by laborers and mechanics within 
the meaning of the DBA and, thus, technicians conducting energy audits would not be 
subject to the Davis-Bacon requirements. 

Any request for further consideration of this mailer should be accompanied with 
appropriate supporting documentation and sent to John L. McKeon, Deputy 
Administrator, Wage and Hour Division, 200 Constitution Avenue, N. W., Room S-3502, 
Washington, D.C. 20210. 

;?A ,//
L-~ ~//I'l,

Timothy J. J-klm 
Chief, Branch of Government Contracts Enforcement 
Office of Enforcement Policy 
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Reco\,lcry Act 

GOills 8< Mctrin 

Orgiloization 

Funding to the States 

Formula Grant'!> 

Special Projects 

History of the State 
Energy Program 

DOE Guidelines I\< 
Federal Regulations 

EERE Information Center 

Frequently Asked Davis-Bacon Questions and 
Answers 
Here you can find answers to questions dealing with compliance with the Oavis
Bacon Act (DBA) requirements of the 2009 Recovery Act for the U.s. Department 
of Energy (DOE) State Energy Program (SEP) and Energy Efficiency and 
Conservation Block Grant Programs (EECBG). You can find answers on the 
following topics: 

• Wh~.!J~ dp I 99 (or mo;re_h~I.R "",i.th DaVis-.!33.(:Q.n nNuirem.eJJJs? 

Ge.n_~r.al_ Ql!estiQOs 

D_ayj~-BacQn !;mdother J..!.tUJ.ty. or LIH!;N) JUQ.diOg 

WIW. i~coyered_ by the Oavis-_Ba.c9n Act? 

Davis-~9con wag~s 

• pavis-!;la(9fl_and w€)ekly payroll 

OavJs-.Bacon cOrQpliRnce 

pavis-E}a.CQn. and rtllJltifami!y homes 

pavis-BacQf\ and traveLtime 

P_<!vis-Ba\::.QJL<.Hld trainiJlg programs 

pavis".E}.9<:;PXt and Y9!!.JJlJ~er_ organ.i:?:i:l!i.9.r:J_S: 

St.at~ oversigbJ_Qf pavis.-£3Jtc.Qn reqllire.ment~ 

• .Qal,liS-Ba(:9!l compl[an<:;.c_ costs to the. staJes and lOCal agencies 

ApplicabIlity to Indivld!.lal Hameawners 

• E;<::al1)ples of Programs 

Where do I go for more help with Davis-Bacon 
Requirements? 

1. 	 Where to Obtain Additional Information: 

For additional information, please visit the U.S. Department of Energy 

(DOE) Office of Energy Efficiency and Renewable Energy Weal!l('!.ri:Zi;ltion 

~Hl(Untergove[f)rnental PrognmlWeb site. 


You may also visit the U.S. Department of Labor (DOL) Wage and I-tow 

Division or call the DOL Wage-Haur Toll-Free Information and Helpline 

between 8 a.m. and 5 p.m. (in your time zone): 1-866-4US-WAGE (1-866
487-9243). 


Ba!;k t.oTop 

General Questions 

2. 	 Do the David-Bacon Act (DBA) requirements of the 2009 Recovery 

Act apply to SEP grants to Native American tribal governments? 

Tribal governments are not considered by the Department of Labor to be 

contractors or subcontractors, and their workers are nat covered by DBA. 

However, any contracts for energy efficiency, conservation, or renewable 

energy construction work awarded by the tribal governments must include 

DBA labor clauses and applicable wage determinations for contract 

workers. 


3. 	 Why does the DBA apply to the DOE State Energy Program (SEP) 

and Energy Efficiency and Conservation Block Grant (EECBG) 

Program? 

The American Recovery and Reinvestment Act (ARRA) of 2009 provided 

approximately $3.1 billion in funding for DOE's SEP and $3.2 billion in 

funding for DOE's EECBG program. Section 1606 of the Recovery Act 

speCifies that laborers and mechanics employed by can tractors and 

subcontractors on construction projects funded directly by .or assisted in 

whole or in part under the Recovery Act, which includes the DOE-funded 

SEP, must be paid at least the wages rates prevailing in the locality in 

accordance with the DBA. State and local units of government are not 

considered contractors under the DBA when the canstruction is performed 


http://appsl.eere.energy.gov/state_ energy ~rogram/davis_baconJaqs.cfm 3/24/2010 

http://appsl.eere.energy.gov/state
http:pavis.-�3Jtc.Qn
http:J..!.tUJ.ty
http:Ge.n_~r.al
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by their own employees. Contractors and sUbcontractors of State and local 
units of government are also DBA-covered. 

4. 	 Are prevailing wages going to be required for all projects using 
Recoverv Act money, whether or not they are public sector 
projects? 
Yes. 

5. 	 Are local government providers emplovees subject to DBA? 
Local units of government are not considered by the Department of Labor 
to be contractors or subcontractors, and their workers are not covered by 
DBA. Any contracts awarded by the local government, however, must 
include the DBA labor clauses and applicable wage determination(s) for 
work performed using SEP and EECBG grant funding under the Recovery 
Act. 

6. 	 Is the $2,000 Davis-Bacon Act threshold based on the entire 
amount of the contract, including equipment costs, or only on the 
labor costs? 
The $2,000 DBA threshold applies to the total cost of a contract; it is not 
based on contract labor costs alone. 

7. 	 Can States use HUD Davis-Bacon forms? 
No. Please use the standard U.S. Department of labor (DOL) forms that 
are available on the OOt.Wage Dctcrmir)<HionS page of its Web site. There 
you can find, for example, the Certified Payroll form (PDF 30B KB). 
Download Adobe Reader. 

8. 	 Does the DBA apply to the Appliance Rebate Program? 
No, the DBA does not apply to the Appliance Rebate Program. The DBA 
only applies to laborers and mechanics performing construction at the work 
site. The Appliance Rebate Program does not involve the use of laborers 
and mechanics performing construction at the work site. Additionally, the 
DBA does not apply to Workers of the material suppliers who deliver and 
set up energy efficient appliances such as refrigerators, because material 
suppliers only spend an incidental amount of time performing work at the 
site. 

9. 	 If an award is being issued through either an SEP or EECBG 
program grant for solar panel installation on a building, what wage 
determination should be used? 
With respect to solar installation, the described work would meet the 
description of residential construction if it is being performed on a single 
family residence or apartment or condominium, etc. of 4 stories or less, 
and the general wage determination for residential construction for the 
applicable county would apply. If the structure is more than 4 stories or is 
a building, not a reSidence, then the general wage determination for 
building construction for the applicable county would apply. All individuals 
performing this work should be paid at the most appropriate classification, 
possibly depending upon local code as to qualifications for solar installation 
(carpenter, electrician, etc.), in accordance with the residential or building 
construction wage determination. 

Davis-Bacon and Other funding 

10. 	 If an agency uses other non-Recovery Act funding on a job that 
includes the use of SEP funding, does the contractor have to pay 
DBA wages for all the work? 
If the ARRA~funded work is done in conjunction with the non-ARRA funded 
work, so that all the work is ongoing at the same time, the whole project is 
subject to the DBA. The Recovery Act provides that "a!1laborers and 
mechanics ... on projects funded directly by or assisted in whole or in 
part" with Recovery Act funding are subject to the DBA. 

If, however, the work is separated into two separate and distinct projects 
and not performed together (i.e., the work using non-Recovery Act funds js 
completed prior to or after the ARRA-funded work, the work crews are not 
working together, and separate contracts are used for the two types of 
work), the non-ARRA funded work would not be subject to the DBA. This 
separation of work answer assumes the non-ARRA funded work is not 
subject to DBA. 

Who is covered by the Davis-Bacon Act? 

11. 	 Which workers are covered by DBA and which are not? 
The DBA applies to laborers and mechanics employed at the work site. 
Auditors, inspectors, and other personnel not performing physical or 
manual work at the site of the work are not covered by DBA. 

http://appsl.eere.energy.gov/state_energy _program/davis_bacon Jaqs.cfm 3/24/2010 
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CALIFORNIA LABOR CODE 

1720. (a) As used in this chapter, "public works" means: 


CALIFORNIA LABOR CODE 

1720.4. (a) This chapter shall not apply to any of the following 

work: 

(1) Any work performed by a volunteer. For purposes of this 
section, "volunteer" means an individual who performs work for civic, 
charitable, or humanitarian reasons for a public agency or 
corporation qualified under Section 501(c) (3) of the Internal Revenue 
Code as a tax-exempt organization, without promise! expectation, or 
receipt of any compensation for work performed. 

(A) An individual shall be considered a volunteer only when his or 
her services are offered freely and without pressure and coercion, 
direct or implied, from an employer. 

(8) An individual may receive reasonable meals, lodging, 
transportation, and incidental expenses or nominal nonmonetary awards 
without losing volunteer status if, in the entire context of the 
situation, those benefits and payments are not a substitute form of 
compensation for work performed. 

(e) An individual shall not be considered a volunteer if the 
person is otherwise employed for compensation at any time (i) in the 
construction, alteration, demolition, installation, repair, or 
maintenance work on the same project, or (ii) by a contractor, other 
than a corporation qualified under Section 50l(c) (3) of the Internal 
Revenue Code as a tax-exempt organization, that is receiving payment 
to perform construction, alteration, demolition, installation, 
repair, or maintenance work on the same project. 

(2) Any work performed by a volunteer coordinator. For purposes of 
this section, "volunteer coordinator" means an individual paid by a 
corporation qualified under Section S01(c) (3) of the Internal Revenue 
Code as a tax-exempt organization, to oversee or supervise 
volunteers. An individual may be considered a volunteer coordinator 
even if the individual performs some nonsupervisory work on a project 
alongside the volunteers, so long as the individual's primary 
responsibility on the project is to oversee or supervise the 
volunteers rather than to perform nonsupervisory work. 

(3) Any work performed by members of the California Conservation 
Corps or of Community Conservation COrps certified by the California 
Conservation Corps pursuant to Section 14507.5 of the Public 
Resources Code. 

(b) This section shall apply retroactively to otherwise covered 
work concluded on or after January 1, 2002, to the extent permitted 
by law. 

(c) On or before January 1, 2011, the director shall submit a 
written report to the LegiSlature that does both of the following: 

(1) Describes the number and the nature of complaints received and 
investigations conducted involving the use of vo]_unteers on public 
works projects subject to this chapter, that are projects as 
described in Section 21190 of the Public Resources Code. 

(2) Provides an estimate of each of the following as they relate 
to pUblic works projects that involve the acquisition, presentation, 
or restoration of natural areas, including parks or ecological 
reserves, or other public works projects that have one or more of the 
purposes, as described in Section 21190 of the Public Resources 
Code: 



(A) The number of hours per year that volunteers work on public 
works projects. 

(8) The cost per year of public works projects, that are projects 
as described in Section 21190 of the Public Resources Code, and the 
percentage of work performed by volunteers. 

(C) The types of work done by volunteers on public works projects, 
that are projects as described in Section 21190 of the Public 
Resources Code. 

(d) The sum of one hundred thousand dollars ($100,000) is hereby 
appropriated from the Environmental License Plate Fund for the 
purposes of funding the report required pursuant to subdivision (c). 

(e) This section shall remain in effect only until January I, 
2012, and as of that date is repealed, unless a later enacted 
statute, which is enacted before January I, 2012, deletes or extends 
that date. 


